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Targeted initiative for a better
copyright environment for
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The evidence collected by COMMUNIA and its research partners demonstrates that
existing copyright rules continue to create obstacles for scientific research,
public-interest Al development and cultural heritage dissemination. Researchers
continue to face legal uncertainty when sharing research materials across borders.
Public-interest Al initiatives lack clarity regarding the application of the TDM
exceptions. Cultural heritage institutions encounter unfair licensing practices,
technological restrictions and liability risks that discourage research and innovation.
Publicly funded research outputs and Public Domain cultural heritage remain subject
to barriers that limit their availability for scientific research and innovation. At the
same time, public-interest information infrastructures bear growing costs of
supporting Al development without sharing in its economic benefits.

A competitive European knowledge economy requires three complementary pillars:
high-quality knowledge resources, legal certainty for those who use them, and
sustainable institutions that maintain them.
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A future legislative proposal should therefore pursue three objectives.

First, it should increase the availability of valuable knowledge resources through
measures that ensure broad access to publicly funded research and strengthen
safeguards for the Public Domain. Scientific competitiveness, innovation and Al
development all depend on the availability of high-quality resources that can be freely
accessed, reused and built upon.

Second, it should strengthen legal certainty for research and public-interest Al
development through broader research rights, effective protection against contractual
and technological barriers that undermine those rights, and a limitation of liability for
institutions acting diligently and in good faith. Researchers, cultural heritage
institutions and public-interest Al developers must be able to rely on a clear legal
framework that enables them to use and give access to knowledge resources with
confidence across the Union.

Third, it should ensure the sustainability of the information ecosystem by creating
mechanisms through which commercial Al systems contribute to the maintenance of
the public-interest information infrastructures on which they depend. EU policy should
recognise that commercial Al derives value not only from copyrighted works but also
from scientific repositories, cultural heritage collections and commons-based
knowledge projects. The EU legal framework must therefore include mechanisms that
support the long-term viability of these resources.

The recommendations set out below are intended to advance the Union's objectives in
the areas of scientific excellence, open science, cultural participation, digital
sovereignty and innovation, while ensuring that Europe's copyright framework
remains fit for the realities of the Al era.

1. Immediate and universal access to publicly funded
research is needed

In a 2024 survey commissioned by the European Commission, 80% of researchers
reported facing substantial barriers to accessing copyrighted research resources due

to a lack of subscriptions.

Europe's ambitions to build a European Research Area, strengthen scientific
excellence, promote open science and develop globally competitive Al systems
depend on broad and timely access and reuse to research outputs. Yet a significant
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share of publicly funded research remains locked behind paywalls, limiting access and
reuse for researchers, educators, innovators, cultural heritage institutions and the
broader public.

This situation undermines the fundamental purpose of public research funding.
Scientific research generates the greatest societal value when its results can be
accessed, verified, reused and built upon by others. However, the prevailing scholarly
publishing model frequently requires researchers to transfer their economic rights to
publishers, preventing them from making their own publications openly available and
restricting access and reuse to knowledge that has already been financed by public
funds. As a result, taxpayers are often required to pay twice: first to fund the research
itself and again to access and reuse its published outputs.

Ensuring immediate and universal access to publicly funded research would
strengthen European scientific competitiveness, support the objectives of the
European Research Area and Open Science agenda, and contribute to the broader
objective of improving the availability of high-quality resources on which Europe's Al
ambitions increasingly depend.

A legislative proposal should therefore establish a harmonised EU framework
ensuring open access to, and reuse of, publicly funded research outputs. Such a
framework should combine a secondary publication obligation, requiring the
beneficiaries of public research funding to make resulting publications openly
available, with a mandatory secondary publication right that allows authors to
republish their research outputs through open-access repositories regardless of
contractual arrangements with publishers. Contractual provisions that prevent or
restrict the exercise of this right should be unenforceable.

2. Access to Public Domain materials needs to be
protected

Evidence collected by COMMUNIA and its research partners demonstrates that
significant barriers continue to limit the effective use of Public Domain cultural
heritage across the Union.

Policy Paper #20 on The Right to Use Public Domain Heritage (see Attachment 1)
documents how several Member States maintain legal frameworks that require
authorisation and, in many cases, payment of fees for the reuse of faithful
reproductions of Public Domain works held in cultural heritage collections. In Italy,
these legal frameworks are being used to bring legal actions against the unauthorized
use of faithful reproductions of Public Domain works, as evidenced by The EU
imperative to a free public domain: The case of Italian cultural heritage (see
Attachment 2). These cases show how national cultural heritage rules can operate as
a form of pseudo-copyright, reintroducing exclusive control over works that are no
longer protected by copyright, despite Article 14 of the DSM Directive having been
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introduced to ensure that faithful reproductions of Public Domain visual artworks
remain free from copyright and related rights.

These measures effectively create a layer of exclusivity over materials that EU
copyright law seeks to keep free for use and reuse, and they have implications that
extend beyond cultural participation. Europe’s scientific competitiveness, digital
sovereignty and Al ambitions increasingly depend on broad access to high-quality
knowledge resources. Public Domain cultural heritage constitutes an important part of
the knowledge commons that supports research, innovation, creative reuse and the
development of trustworthy Al systems. Where Public Domain materials remain
subject to legal uncertainty, licensing requirements or national restrictions,
opportunities for cross-border access, reuse and innovation are unnecessarily
constrained.

The problem extends beyond works of visual art. Exclusive digitisation agreements
continue to limit access to substantial parts of Europe's digitised Public Domain books.
Based on the known starting dates of existing digitisation agreements, we estimate
that at least two million digitised Public Domain books from European library
collections remain subject to exclusivity restrictions and cannot currently be made
available to any party other than the original commercial digitisation partner for Al
training and other data-driven innovation activities.

A legislative proposal should therefore strengthen and clarify Public Domain
safeguards at Union level. The legal framework should establish a clear principle that
works in the Public Domain, and faithful reproductions thereof, must remain free from
exclusive control regardless of the legal mechanism invoked. Member States should
not be permitted to impose authorisation requirements, remuneration obligations or
equivalent restrictions that undermine the practical effect of Article 14 DSM. In
addition, the Union should consider extending the logic underpinning Article 14 to
other categories of works beyond visual art where similar risks of re-appropriation
arise. The principle that materials which have entered the Public Domain must remain
freely available for use and reuse should apply irrespective of the type of work
concerned. Similarly, exclusivity arrangements relating to the digitisation of public
domain cultural heritage should be subject to clear and enforceable limits that ensure
the timely return of digitised materials to the commons and maximise their availability
for research, innovation and Al development.
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3. A broad, harmonised EU-wide research exception is
needed to support cross-border research and sharing

Evidence collected by COMMUNIA and its research partners demonstrates that the
current EU copyright framework remains ill-suited to contemporary scientific research.

The Post-DSM Copyright Report (see Attachment 3) shows that a majority of Member
States have already recognised the insufficiency of the DSM Directive's text and data
mining (TDM) provisions and have introduced broader scientific research exceptions at
national level. However, these protections remain fragmented across the Union.

Centrum Cyfrowe’s Barriers to Research: Insights into the Patchwork of Research

Exceptions in European Copyright Laws and Practical Perspectives from European
Researchers, which examined the implementation and practical operation of

research-related exceptions across the EU, shows that all Member States have
implemented these exceptions more restrictively than required under EU law, often
introducing additional limitations and conditions that reduce their practical usefulness,
resulting in significant legal uncertainty, uneven research conditions, and barriers to
cross-border collaboration.

Nobody Puts Research in a Cage: Researchers' Perspectives on Working with
Copyright (see Attachment 4) also documents how this fragmentation creates barriers

for collaborative and cross-border research, providing direct testimony from
researchers who face obstacles when sharing and reusing research materials across
institutional and national borders. Copyright challenges in open source Al
development in the European Union (see Attachment 5) further demonstrates that
these same limitations increasingly affect European public-interest Al initiatives, which
face legal uncertainty when sharing and openly releasing publicly funded Al training
datasets and corpora. Interviews with researchers conducted as part of Barriers to
Research: Insights into the Patchwork of Research Exceptions in European Copyright
Laws and Practical Perspectives from European Researchers similarly reveal a
growing disconnect between copyright regulation and contemporary research
methods, particularly in relation to digital research, Al, machine learning, and TDM.

Together, these findings indicate that the current framework is increasingly misaligned
with the realities of contemporary scientific research. Modern research is increasingly
collaborative, computational and data-intensive, requiring the ability to communicate
protected resources and outputs throughout the research lifecycle and across borders.
Yet the DSM Directive only harmonises reproductions and extractions for TDM and
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does not provide a harmonised framework for sharing materials with collaborators or
for enabling reproducibility and open science. This undermines the European Research
Area and creates unequal conditions for researchers depending on the Member State
in which they are located. As documented in The Post-DSM Copyright Report, twenty
Member States allow researchers to share copyrighted materials whether through
extended TDM provisions or through broader scientific research exceptions, whereas
seven Member States do not permit any sharing activities.

A legislative proposal should therefore establish a mandatory, harmonised and
technologically neutral scientific research exception with full cross-border effect. The
exception should apply to all relevant exclusive rights, including reproduction,
distribution, communication to the public and making available to the public. It should
cover all categories of protected subject matter, apply to both institutional and
non-institutional research, and permit the sharing of research resources and outputs
for collaboration, verification, reproducibility and open science purposes. Contractual
provisions that prevent or restrict the exercise of this right should be unenforceable.

Without such reforms, the current framework will continue to push researchers into
legal grey areas rather than creating the predictable and enabling regulatory
environment needed to support scientific excellence, innovation, and public-interest
Al.

4. Public-interest and open-source Al development
needs legal certainty

Evidence collected by COMMUNIA and its research partners demonstrates that
significant legal uncertainty persists regarding the application of the TDM exceptions
to Al development.

Copyright challenges in open source Al development in the European Union shows
that conflicting interpretations of the legal framework are creating a chilling effect on
public-interest Al development in Europe. This problem is compounded by the
restrictive licensing practices documented in Unfair Licensing Practices: The Library
Experience (see Attachment 6), which highlights how contractual restrictions on Al
and TDM activities can further discourage the exercise of rights granted under EU law.

The evidence reveals a growing disconnect between European copyright law and
European industrial and research policy. The Union is investing heavily in the
development of open, transparent and sovereign Al systems. To achieve transparency,
reproducibility and public benefit, many publicly funded projects are expected to
publish model weights, datasets and documentation under open licences to maximise
scientific reuse and innovation. However, as documented in Copyright challenges in
open source Al development in the European Union, public-interest Al developers
increasingly report uncertainty about whether open-source strategies are compatible
with reliance on Article 3 DSM. While the organizations developing these systems

6/13


https://communia-association.org/wp-content/uploads/2025/05/Unfair-licensing-practices_the-library-experience.pdf
https://communia-association.org/wp-content/uploads/2025/05/Unfair-licensing-practices_the-library-experience.pdf

SUBMISSION TO THE CALL FOR EVIDENCE

generally qualify as research organizations under Article 3 DSM and conduct their
training activities for scientific research purposes, the open-source Al systems they are
expected to release must enable downstream commercial uses by third parties. As a
result, they feel compelled to rely on the considerably less certain framework of
Article 4 DSM, despite pursuing objectives that are closely aligned with the
public-interest rationale of Article 3 DSM.

Copyright challenges in open source Al development in the European Union also
indicates that some research organisations forgo reliance on the TDM exceptions
altogether, despite the research value of web-scraped and mined data, while cultural
heritage institutions may be reluctant to make digitised collections available for
public-interest Al projects because of concerns about legal exposure and uncertainty.
This uncertainty diverts public resources away from research and innovation and
towards licensing negotiations and risk management. It also places public-interest
projects at a structural disadvantage compared to large commercial actors that
possess the resources to absorb legal risk and navigate legal uncertainty.

A legislative proposal should therefore explicitly clarify that the training and
development of Al systems constitute legitimate TDM activities currently protected
under Articles 3 and 4 DSM. EU law should further clarify that the publication of
model weights, datasets, documentation and other research outputs under open
licensing terms by research organisations and cultural heritage institutions is
permitted under Article 3 DSM and does not, in itself, remove an activity from the
scope of the scientific research exceptions (including the scientific TDM exception).
Such clarification would strengthen legal certainty, support open science, and advance
the Union’s objectives of digital sovereignty, scientific excellence and public-interest
Al development.

5. Cultural heritage institutions need protection in
licensing negotiations

Evidence collected by COMMUNIA and its research partners demonstrates persistent
power imbalances in licensing negotiations between publishers and collective
management organisations (CMOs), on one hand, and cultural heritage institutions, on
the other. These imbalances restrict access to knowledge, hinder the exercise of
statutory rights and undermine broader Union objectives relating to scientific research,
cultural heritage dissemination, open science and European public-interest Al
development.

The evidence gathered in Unfair Licensing Practices: The Library Experience and in
IViR’s Towards a Digital Knowledge Act — Mapping Policy Options for Legal Risk
Mitigation (see Attachment 7) reveals unfair contractual conditions imposed by
publishers, including Al and TDM prohibitions and excessive liability provisions, as
well as the use of choice-of-law and choice-of-forum clauses that create legal
uncertainty around rights granted under EU law.
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Similar obstacles have been identified in the broader cultural heritage sector. Barriers
to Licensing Out-of-Commerce Works under Article 8: The Experience of Cultural
Heritage Institutions (see Attachment 8) documents lengthy and resource-intensive
negotiations with CMOQOs, unreasonable licensing conditions, disproportionate
remuneration demands and even situations in which CMOs refuse to license
out-of-commerce works, leaving cultural heritage institutions without an effective
means of fulfilling their public-interest mission.

Taken together, these findings demonstrate that publishers and other rightsholder
representatives are frequently able to dictate licensing terms that undermine the
objectives of Union copyright law. In practice, knowledge institutions face contractual
restrictions on lawful research activities, disproportionate liability for the conduct of
users, arbitrary withdrawal of access to licensed resources, excessive remuneration
demands and restrictions on transparency and information-sharing.

A legislative proposal should therefore establish a Union-wide fairness framework
governing licences offered to knowledge institutions. Providers of essential digital
knowledge resources should be required to offer licences to knowledge institutions on
fair, reasonable and non-discriminatory terms where access is necessary to fulfil
public-interest missions. The proposal should also prohibit unfair clauses, including
clauses that restrict lawful uses (including lawful TDM or Al uses), impose
disproportionate liability, allow arbitrary withdrawal of access, prohibit or undermine
transparency and information-sharing among institutions. Finally, the proposal should
establish a fairness assessment mechanism capable of evaluating licensing terms
against public-interest objectives.

6. EU research rights need to be protected against
circumvention through choice-of-law clauses

Evidence collected by COMMUNIA and its research partners shows that publishers
increasingly rely on foreign choice-of-law clauses to undermine research rights
guaranteed under Union law. This matters because many resources required for
scientific research are accessed through licences offered by publishers established
outside the Union.

Unfair Licensing Practices: The Library Experience documents how restrictive Al and
TDM clauses are combined with foreign governing law clauses in agreements with
European libraries. By imposing foreign governing law clauses, publishers can create
uncertainty regarding the applicability of EU copyright exceptions and the protections
against contractual override established by Union law. Even where institutions may
ultimately prevail, the prospect of litigating the applicability of EU research rights
under foreign law and in a foreign court creates a strong deterrent effect.

This problem must also be understood against the broader comparative evidence
collected in The Post-DSM Copyright Report. The report shows that the protection of
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mandatory exceptions against contractual override remains uneven across the Union.
Seventeen Member States protect all three exceptions covered by Article 7(1) DSM
against contractual override, eight provide only partial protection, and in two Member
States no explicit protection against contractual override was identified. The report
further shows that Member States use different legal formulations — including
“unenforceable,” “null and void,” “void,” “invalid,” “mandatory,” or non-derogability
rules — with potentially different legal effects.

A legislative proposal should therefore provide that EU research rights and other
public-interest exceptions constitute overriding mandatory rules applicable to
activities carried out within the Union. Research organisations, educational
establishments, cultural heritage institutions and their users should remain entitled to
rely on EU exceptions regardless of the governing law chosen in a licence agreement.
Contractual provisions, including choice-of-law and choice-of-forum clauses, should
be unenforceable to the extent that they deprive institutions or researchers of rights
granted under Union law.

7. Research rights need to be protected against
technological restrictions

Evidence collected by COMMUNIA demonstrates that legal rights granted under
Union copyright law are increasingly undermined by technological measures that
restrict or prevent their practical exercise.

Unfair Licensing Practices: The Library Experience demonstrates that technical
restrictions increasingly complement contractual restrictions in limiting access to
research resources. Libraries reported publishers suspending or threatening to
suspend access to licensed resources where Al or TDM activities were suspected,
imposing technical barriers to automated analysis, restricting access methods required
for computational research, and introducing Al-specific usage restrictions that
effectively prevent the exercise of rights granted under Union law. In practice,
institutions may possess a legal right to perform TDM while lacking the technical
ability to do so.

Where rightsholders can rely on technological measures, access controls, platform
restrictions or other technical mechanisms to prevent lawful research activities,
copyright exceptions risk becoming ineffective in practice. The Post-DSM Copyright
Report shows that, despite the DSM Directive's objective of strengthening scientific
research rights, many Member States have failed to establish effective mechanisms
ensuring that researchers can benefit from copyright exceptions where technological
protection measures (TPMs) prevent lawful uses. The report further highlights
considerable divergence between Member States regarding both the availability and
effectiveness of TPM override mechanisms, creating additional legal uncertainty for
researchers operating across borders.
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A legislative proposal should therefore establish a robust mechanism ensuring the
effective exercise of research rights in digital environments. Research organisations,
educational establishments and cultural heritage institutions should have a legally
enforceable right to obtain the means necessary to benefit from copyright exceptions
and limitations, including the scientific TDM exception and any future general scientific
research exception.

The proposal should further establish rapid and effective dispute-resolution
mechanisms where technological measures prevent the exercise of statutory rights. In
cases involving scientific research, knowledge institutions should be able to obtain
timely relief, including orders requiring the removal, adaptation or circumvention of
technical restrictions that prevent lawful uses. Finally, technological measures that
have the effect of nullifying mandatory research exceptions should be treated in the
same manner as contractual overrides and should be unenforceable to the extent that
they interfere with rights guaranteed under Union law.

8. Good-faith knowledge institutions need a limitation
of liability

Evidence collected by COMMUNIA and its research partners demonstrates that legal
uncertainty continues to have a chilling effect on public-interest activities carried out
by research organisations, cultural heritage institutions and public-interest Al
initiatives.

As mentioned above, Copyright challenges in open source Al development in the
European Union shows that public-interest Al developers frequently adapt technical
and organisational decisions in response to perceived copyright risks, often choosing
not to rely on scientific TDM exceptions despite strong arguments that their activities
are lawful. The report documents how concerns regarding the scope of Articles 3 and
4 DSM, uncertainty surrounding training data practices, and fears of future litigation
lead organisations to adopt costly risk-mitigation strategies, limit the scope of projects
or abandon potentially valuable activities altogether.

The problem is not limited to Al development. Barriers to Research: Insights into the
Patchwork of Research Exceptions in European Copyright Laws and Practical
Perspectives from European Researchers demonstrates that legal uncertainty remains
a structural feature of the European copyright framework. The study found that even
copyright experts frequently disagreed on whether common research activities are
lawful, highlighting the lack of legal certainty surrounding everyday research
practices. Where specialists cannot confidently determine the legality of routine
research activities, researchers and institutions are likely to adopt risk-averse
approaches that limit the exercise of rights and exceptions intended to support
scientific research.
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Similar concerns have been identified in the cultural heritage sector. Navigating
Uncertainty: Legal Risk Awareness and Management in European Museums (see

Attachment 9) shows that copyright-related legal uncertainty shapes day-to-day
decision-making across museums. Even where litigation is rare, the fear of
infringement claims often leads institutions to prioritise legal certainty over innovation
and access activities, limiting digitisation efforts, online dissemination and research
collaborations. The resulting chilling effect undermines knowledge creation,
dissemination and innovation across the Union.

A legislative proposal should therefore target public-interest institutions that adopt
highly risk-averse approaches when carrying out their public-interest missions by
introducing a harmonised limitation of liability for institutions acting diligently and in
good faith. Research organisations, educational establishments and cultural heritage
institutions should not be liable for damages where they reasonably believed that
their activities were lawful, relied in good faith on a copyright exception or limitation,
or followed recognised compliance procedures designed to respect the rights of
rightholders. The limitation should not apply in cases of intentional infringement or
reckless disregard for the law.

By reducing the risk of disproportionate liability while maintaining incentives for
responsible behaviour, a limitation of liability would enable knowledge institutions to
pursue scientific research, public-interest Al development, and innovation activities
with greater confidence, thereby advancing the Union's objectives in the areas of
science, culture, education and digital sovereignty.

To promote legal certainty and consistent implementation across the Union, this
protection could be linked to guidance issued at EU level. As suggested in IViR’s
Towards a Digital Knowledge Act — Mapping Policy Options for Legal Risk Mitigation,
institutions that act in accordance with opinions issued by an independent European
Copyright Advisory Body should benefit from a rebuttable presumption of good faith
and diligence. Such a mechanism would create incentives for compliance, facilitate
consistent interpretation of EU copyright law, and reduce the chilling effect created by
legal uncertainty. It would also ensure that public-interest actors are not penalised for
relying on authoritative guidance in areas where the law remains unsettled or subject
to divergent interpretations.

9. An information ecosystem fund is needed to support
public-interest information infrastructure
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Scientific repositories, cultural heritage institutions, Wikipedia and other open-access
knowledge projects all contribute to the public information ecosystem on which
commercial Al systems depend. Many of these information infrastructures are
maintained through public funding, charitable support or voluntary contributions and
do not generate licensing revenues capable of sustaining their continued
development. At the same time, the institutions and communities that produce and
maintain the underlying information resources face rising costs associated with
hosting, preservation, curation, digitisation, cybersecurity, infrastructure maintenance
and Al-related traffic management, while receiving little or no compensation from the
commercial deployment of Al systems.

Evidence from the Wikimedia projects illustrates these dynamics in practice. In March
2026, the Wikimedia Foundation reported a substantial increase in automated traffic
generated by Al crawlers extracting content from Wikimedia projects for the training
and operation of generative Al systems. While Wikimedia content remains freely
accessible, the infrastructure required to provide access is not free and Al-related
crawling activity creates a significant operational burden. According to Wikimedia,
automated traffic has risen sharply, creating risks of overloading systems and
negatively affecting the experience of readers and contributors. At the same time,
Al-powered services increasingly provide information without directing users back to
original sources, contributing to an imbalance characterised by growing extraction of
value and declining opportunities for participation, attribution and support. To address
these challenges, Wikimedia has been forced to invest in additional infrastructure,
detection systems and traffic management tools and now blocks or throttles billions
of automated requests that do not comply with its policies.

A legislative proposal should therefore establish an information ecosystem fund
financed through a levy or equivalent contribution mechanism applied to commercial
Al systems deployed within the Union, which have been trained on publicly available
information. The objective should not be to compensate for individual acts of copying
but to ensure that commercial Al contributes to maintaining the broader information
ecosystem upon which it depends and to the long-term sustainability of these modes
of information production and stewardship.

The fund should support, inter alia, cultural heritage institutions, scientific repositories,
public-interest knowledge projects and public-interest Al infrastructure. Such a
mechanism would help ensure that the economic benefits generated by Al contribute
to sustaining the diverse, trustworthy and resilient information ecosystem that
underpins scientific research, cultural participation, democratic discourse and future
innovation, and contributes to Europe’s ambition to develop sovereign Al
infrastructures based on public values.
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The COMMUNIA association advocates for policies that expand the Public
Domain and increase access to and reuse of culture and knowledge. It acts
as a network of like-minded activists, researchers and practitioners based
in Europe and the United States who seek to limit the scope of exclusive
copyright to sensible proportions that do not place unnecessary
restrictions on access and use.

COMMUNIA is grateful for the financial support of Arcadia, a charitable
fund of Lisbet Rausing and Peter Baldwin.

For more information on COMMUNIA visit our website:
www.communia-association.org; or contact us at:

communia@communia-association.org.

This publication is in the Public Domain.
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