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Exclusive agreements & the Digital Omnibus

The Open Data Directive was meant to limit the duration of exclusive arrangements for the
digitisation of European cultural heritage by commercial actors, but its reliance on review
mechanisms rather than a firm temporal limit has proven insufficient in practice. The Digital
Omnibus presents a great opportunity to address this and improve fair access, competition, and
public re-use of digitised cultural resources from European collections.

Open Data Directive The Digital Omnibus
— Exclusive rights of commercial partners — Exclusive rights of commercial partners
should, in general, not exceed 10 years, should, in general, not exceed 10
subject to review obligations. years, subject to review obligations.
— Agreements granting exclusive rights — Agreements granting exclusive rights
shall be transparent and made public. shall be transparent and made

publicly available online.

See Article 12(3) See Article 32k(3)

What the proposal gets right and wrong

There are no known agreements for the digitisation of cultural resources between major
commercial partners and European cultural heritage institutions where exclusivity is capped at 10
years, and no evidence that any such agreements have been reviewed after that period. In
addition, most of these agreements remain undisclosed. The proposal rightly strengthens
transparency by requiring such arrangements to be made publicly available online. However, by
failing to introduce a firm temporal limit, it risks allowing long-term concentration of control over
digitised Public Domain materials to persist.

Why this matters

— An estimated 2 million Public Domain books from European library collections are subject
to exclusive restrictions and cannot be made available to any party other than the original
commercial digitisation partner for the purposes of Al training.

— Excessive exclusive terms limit the ability of libraries to contribute to the 2025 Data Union
Strategy goal to make 30 million+ cultural heritage works available for Al development.

— These agreements also place European Al developers at a direct structural disadvantage
relative to the large, predominantly US-based, actors who benefit from these arrangements.

How to fix it

— Establish a maximum duration of 10 years for exclusive arrangements and remove the
commonly disregarded review clause in Article 32k(3).
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