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Background

COMMUNIA is a civil society organisation representing the interests of users in access
to knowledge. While many of the issues addressed in the proposed Digital Fairness
Act fall outside our core mandate, we wish to draw attention to a crucial consumer
rights concern that is currently overlooked: the fairness of licensing practices for digital
creative works, such as e-books and other copyright-protected materials.



Users are increasingly losing the ability to own copies (physical or digital) of
copyrighted works. Today, many cultural and scientific materials are published
exclusively in digital formats, making it difficult—if not impossible—to obtain
analogue copies of films, music, or publications. At the same time, publishers have
largely ceased selling digital copies outright. Instead, access to digital works is
typically governed by licensing agreements that simulate temporary rentals. These
licences enable publishers and other intermediaries to exercise unprecedented control
over their catalogues, far beyond what was possible in the analogue environment.

The dominance of licensing has far-reaching implications for both consumers and
public-interest institutions such as libraries, educational establishments, and research
organisations.

Licences often impose restrictive terms and bind users to proprietary platforms or
specific devices with limited functionality. As a result:

e Platforms impose technical restrictions on normal uses, such as copying of
even small portions of text or making annotations to the book. Hence,
consumers lose the practical ability to exercise rights guaranteed under
copyright law, such as private copying.

o Due to the limited duration of licenses, libraries and educational institutions
face growing difficulties in building permanent collections (i.e. obtaining,
retaining, and providing long-term access to new works), which undermines
their public service missions and, by extension, users’ fundamental rights to
education, research, and access to culture. Time-limitations also affect
consumers directly (e.g. a textbook in digital format cannot be reused for the
next school year by a younger sibling, a practice that was common within
members of the same family for physical copies).

e Proprietary access models and digital rights management (DRM) tools
reinforce lock-in effects and anti-competitive patterns, reducing consumer
choice and market diversity.



Over the past year, COMMUNIA has conducted extensive research on licensing
practices, with a particular focus on the library sector. Previously, we had also
analysed licenses in the education sector.

Our report, Unfair licensing practices in the library sector, based on testimonies from
academic and public libraries and analyses of licensing contracts, identifies a series of

practices that are unfavourable to users and, in some cases, clearly unfair or even
abusive. These findings have been corroborated by independent studies of licensing
agreements in similar contexts. Such practices include:

e Excessive pricing and lack of transparency: Digital licences are often priced
well above the market value of physical copies, and there is a lack of
transparency on the factors that determine price.

e Restrictive terms of use: Licenses frequently include expiration dates or
conditions that terminate access after a limited period.

e Bundling practices: e-books often cannot be licensed individually by libraries
and are only available as part of a larger and often expensive package,
compelling licensees to purchase unwanted materials.

e Refusal to deal or withdrawal of titles: some e-books (such as popular fiction
and textbooks) are available only to individual end-users because publishers
refuse to offer libraries a licence at all or withdraw popular titles from the
licenses, preventing institutions from building complete digital collections.

e Dependence on proprietary platforms: Access through publisher-controlled
systems enables rightsholders to unilaterally suspend or revoke access,
sometimes for minor or alleged contract breaches. These platforms also allow
for collection of valuable reader usage data, not always with clear consent and
without sharing the data with the licensees, increasing information asymmetry.

o Restrictive clauses limiting text and data mining, Al use, or research-related
activities permitted under exceptions and limitations to copyright.

e Unfavourable choice-of-law clauses, often subjecting the licensing agreement
to a non-EU law (e.g. U.S. or UK law) and thus overriding the EU exceptions.

e Broad liability, audit, and confidentiality clauses, creating chilling effects on
legitimate uses.

Existing legal frameworks offer insufficient protection. In copyright law, licensing
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contracts for digital materials effectively circumvent the permissions and exceptions
that are meant to apply to both physical and digital copies. While some practices may
constitute exploitative abuses under competition law, it is not clear if a conflict
between commercial incentives and public service objectives can and should be
addressed through a competition law intervention. Platform regulation, such as the
Digital Markets Act, could provide useful concepts to address e.g. lack of transparency.
However, while publishers or aggregators' platforms may be considered online
intermediary services, they do not necessarily meet the thresholds required for
designation as “gatekeepers,” leaving a regulatory gap.

To strengthen fairness and access in the digital environment, we propose that the
Digital Fairness Act introduce specific measures to facilitate digital ownership and
equitable licensing both for consumers and public-interest institutions such as libraries
and educational establishments.

An obligation to provide access to
digital formats

We argue that one of such measures could take the form of an obligation to provide
access to digital formats, by licence or other means. In order to ensure that such an
obligation merely corrects the current market failure, without placing an undue burden
on rights holders, the obligation would need to be subject to use-specific
proportionality assessment. In addition, it would need to be ensured that the terms
and conditions of licences and other agreements aimed at providing access to
institutions are subject to fair and reasonable conditions.

A copyright compliant with fundamental rights must equip users with adequate tools
to render their rights effective in practice. This is all the more true with regards to
users rights that are deeply rooted in freedom of expression, freedom of information,
freedom to participate in cultural life, freedom to conduct scientific research or the
right to education. Existing human rights instruments oblige national authorities to
adopt appropriate measures to provide a minimum level of enforcement and
guarantee that fundamental rights-based uses are de facto possible in the digital
ecosystem under fair and reasonable terms.

Other consumer protection
mechanisms

Alternatively, if copyright measures fall outside the scope of the regulation, or in
addition to those measures, the Digital Fairness Act could promote fairness in digital
licensing markets by introducing transparency obligations with regards to pricing and
usage data, introducing interoperability and portability requirements to enable
migration between platforms and allow consumers to read e-books and use other
digital formats across platforms, prohibiting bundling and other unfair commercial
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practices, and granting access rights for specific beneficiaries or privileged uses.

These measures would complement existing EU instruments and contribute to a more
equitable and open digital environment for consumers and public-interest institutions
alike.



The COMMUNIA association advocates for policies that expand the Public
Domain and increase access to and reuse of culture and knowledge. It acts
as a network of like-minded activists, researchers and practitioners based
in Europe and the United States who seek to limit the scope of exclusive
copyright to sensible proportions that do not place unnecessary
restrictions on access and use.

COMMUNIA is grateful for the financial support of Arcadia, a charitable
fund of Lisbet Rausing and Peter Baldwin.

For more information on COMMUNIA visit our website:
www.communia-association.org; or contact us at:

communia@communia-association.org.

This publication is in the Public Domain.
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